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THE "POOL" AND THE "TRUST."* 



A Review of the United States Supreme Court's Traffic 
Decision (U. S. v. Trans-Missouri Freight Association). 



The following essay was completed and ready for the press when, on 
March 22, 1897, the Supreme Court of the United States announced 
its decision in the case of United States v. Trans- Missouri Freight Associ- 
ation. It would be idle to say that decision did not ignore, if it did 
not actually run counter to the principal proposition upon which my 
essay had been constructed. But there is no suggestion of that propo- 
sition in the opinion of the majority or in that of the minority of the 
Court, and no one of the briefs filed in the case even hints at it. I am 
justified, therefore, in saying that the proposition I have endeavored 
to maintain was not submitted to the court in the argument of that 
case or considered by it, and that the decision cannot be claimed to 
be a decision against it. The case is, therefore, an undecided case, so 
far as the grounds contended for here are concerned, and I am not 
arguing against a decision of the court in putting this essay before 
the world. 

But further, a new case has been brought before the Supreme Court 
involving the same questions as were before it in the one referred to, 
and this case is set down for argument in October, 1897. The whole 
subject is, therefore, to be reviewed then, and I do nothing but make 
a contribution to the discussion of a living issue by publishing this. 

I have, therefore, determined to bring my essay before the public 
for what it is worth. If its- thoughts are valuable, they will receive 
recognition when the new case is decided. If they are worthless, no 
attention will be paid to them, and no harm will be done. With such 
modifications, therefore, as the court's decision referred to made neces- 
sary, the essay is laid before the public as, in a measure, a review of 
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and a refutation of the doctrines announced by the court in the decision 
referred to. 

THE "POOL" OR "TRUST" A PRODUCT OP EVOLUTION. 

I regard the ' ' Trust ' ' and its kindred organizations as products of 
evolution destined to restrict competion within wholesome bounds. 

In the endeavor to demonstrate this I have proposed to work a 
foundation for ' ' the Trust ' ' out of the elementary principles of our 
institutions and laws, thus securing for them the sanction of an intel- 
ligent public opinion and the protection of the Constitution of the 
United States. The subject, therefore, obviously resolves itself into 
one composed in part of considerations of political economy, and in 
part of general and constitutional law. I have written, then, with 
the purpose of showing, first, that the Trust is in perfect harmony with 
the elementary principles of our laws, and, second, that it is under 
the sanction and protection of the Constitution of the United States, 
which instrument, I have endeavored to show, must be departed from 
in essence and principle and overthrown before the legislatures of the 
States can pass any act that can have permanent influence of a preju- 
dicial character upon them. 

As a great deal of the discussion will turn upon what is and what 
is not "public policy," and what are " restraints upon trade," it may 
be as well to state at the beginning that I shall contend — 

(a) That the public policy of a people, so far as the subject under 
discussion is concerned, varies with conditions, and is whatever exist- 
ing conditions of a people require it to be, notwithstanding what courts, 
aforetime, may have declared it to be. 

(6) That restrictions upon trade are not necessarily "restraints 
upon trade ' ' in the legal sense of that phrase. 

(e) And that, in legal contemplation, no contract that several per- 
sons make one party to can be a " restraint upon trade ' ' in the legal 
sense of those words, unless they are animated by malice or ill-will 
towards some other person or persons. 

This will, of course, lead to the conclusion that the contract that 
was before the Supreme Court of the United States in the Trans- 
Missouri traffic case was not a contract in restraint of trade in con- 
templation of law. 

NATURE OF TRUSTS. 

What have been opprobriously designated as ' ' Trusts ' ' are the 
result of unbridled and destructive competition made possible by the 
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development of steam and electricity. Production having outrun con- 
sumption, manufacturers and dealers finding themselves confronted by 
products offered below the cost of such products to them, have felt 
coerced into uniting their operations for offence and defence in order 
to prevent extermination. It must be admitted by those who have 
given thought to the subject that in many branches of business quick 
transportation of wares and instantaneous communication of thought 
and intelligence have engendered such competition as to force upon 
many business concerns the alternative of going out of business or 
discovering some method by which such competition may at least be 
qualified. It is just as much the result of what we call evolution as 
the reaper was the result of the greatly increased crops of wheat 
brought to the world by our new and fertile country. 

Those interested readily discovered the fact that in all ages and in 
all civilized societies it has been recognized as the elementary and 
natural right of men to do in concert whatever any one might do when 
acting by himself ; that men have always agreed that the propriety or 
impropriety of an act can never turn upon the number of persons 
engaged in performing it, but must turn upon the nature and char- 
acter of the act itself ; that in all ages and in all civilized societies 
mercantile partnerships have existed in which different individuals 
have combined their resources and their energies for joint action. 
They naturally asked why this principle of self-protection could not 
be applied against destructive competition ; why, if ten men could 
properly combine their resources to form a mercantile partnership, ten 
mercantile partnerships could not equally combine their resources to 
form a larger mercantile partnership ; and they then asked why they 
should not be permitted to save themselves from destroying themselves 
by such an agreement ? 

When the movement was started and the best and wisest men were 
asked why the principle of mercantile partnership did not apply, they 
were all forced to admit that it did. It did, in fact, and it applies no 
less to-day than it did at the beginning. "The Trust," and I take 
in all cognate agreements whenever I use this expression, is nothing 
but a mercantile partnership upon a great scale. 

But great movements such as this never stop at the point from which 
they started. The Trust, having had its origin in the desire to abridge 
destructive competition, was in its incipiency a protective movement. 
But those connected with it soon discerned that it had elements of 
offence as well as defence. They discovered that they could not only 
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protect themselves from injury, but that it could also be made a source 
of profit. If a dozen mercantile firms engaged in exactly the same 
business could, when combined, do the whole business with but little 
more than the expenses of one, why should not the useless expense 
be saved ? If two merchants acting together as a partnership have a 
right to reduce the charges on their business, a combination of mer- 
cantile or manufacturing firms surely have the same right. This no 
one could deny. It is clear, therefore, that the universally accepted 
principles of the ordinary mercantile partnerships justified separate 
mercantile partnerships in pooling their resources into a greater part- 
nership to protect themselves from the loss of unrestrained competition 
and to secure the greater profit due to the larger organization. 

PURPOSE AND INTENTION AS AFFECTING INDUSTRIAL COMBINATIONS. 

While the general proposition that has been laid down is undoubt- 
edly a sound one, yet every man's common sense tells him that there 
are some combinations between men that the principles of our institu- 
tions must, in the nature of things, condemn. It is the business of this 
essay to endeavor to determine and state some common principle upon 
which every such agreement may be tested to ascertain what combina- 
tions are allowable and what are not. 

What is popularly known as the "Anti-Trust Act" of Congress 
provides that "every contract, combination in the form of trust or 
otherwise, or conspiracy in restraint of trade or commerce among the 
several States or with foreign nations, is hereby declared to be illegal." 
When the Trans-Missouri freight case was before the Supreme Court 
of the United States it was argued to the court (and that was the 
burden of the whole argument) that contracts in restraint of trade 
have been settled by the adjudications of the courts to be contracts in 
unreasonable restraint of trade, and that the contract involved in that 
case was one that put only a reasonable restraint upon trade, and should 
therefore be held to be exempted from the operation of the statute. 
But the court replied that the statute declared ' ' every ' ' contract in 
restraint of trade void, and that it was not authorized to read, this 
word ' ' unreasonable ' ' into the Act. 

Nevertheless, it is simply impossible for the court to hold that every 
agreement which restrains some persons from some sort of inter-state 
trade is within- the condemnation of the Act. Jones and Smith enter 
into a partnership in the city of Lynchburg, Va. , to buy tobacco there 
and ship it to New York for export. Each makes the other agree that 
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his entire time and attention shall be given to the tobacco business, 
and that neither shall engage in any other business. This restrains 
each from dealing in wheat or lumber, and the contract is, therefore, 
in a certain sense, a restriction upon trade. But it is impossible to 
suppose the court would say the Act of Congress intended to prevent 
such a partnership as this. It is not, therefore, every restriction upon 
trade which is really a restraint. On the contrary, such a partnership 
contract as that mentioned rather promotes trade than restrains it. It 
is necessary, therefore, to look into the nature of trade and traffic to 
determine what contracts, though putting some restrictions upon trade, 
are really not in restraint of trade, but, in fact, promoters of it. 

The inquiry is one of the deepest and the broadest that our institu- 
tions ever call upon us to make. But it must be pursued, nevertheless, 
until its bottom and limits are reached. 

The proposition which I shall contend for in this essay is that the 
purpose and intention of the parties in forming their agreement is the 
test of whether the agreement is one approved of by the spirit of our 
laws or condemned by them. This is the test to be applied to all such 
contracts as are under discussion, whether they be called ' ' trusts, ' ' or 
"boycotts," or "pools," or "monopolies," or " contracts in restraint 
of trade, ' ' though something special will be said of each at the proper 
place. 

There has been a good deal of contention at one time and another 
that an act, innocent in itself, may become bad by being performed 
by numbers instead of by one. The political economist MacCulloch 
has examined this matter with great perspicuity and has demonstrated 
that this cannot be so. Indeed, enlightened opinion everywhere con- 
cedes now that the proposition cannot be maintained. In the great 
case of the Mogul Steamship Company, decided by the English House 
of Lords in 1891, Lord Morris said, in delivering his judgment ( App. 
Cas. 1891, p. 50): 

"Again, what one trader may do in respect of competition a body or set cf 
traders may lawfully do." 

And, in his work upon Trades Unions, Sir William Erie says (p. 
25): 

" As to combination, each person has a right to choose whether he will labor 
or not, and also to choose the terms on which he will consent to labor, if labor be 
his choice. The power of choice in respect of labor and terms which one person 
may exercise and declare singly, many, after consultation, may exercise jointly, 
and they may make a simultaneous declaration of their choice, and may lawfully 
act thereon for the immediate purpose of obtaining the required terms." 
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Lord Hannen quotes this in the Mogul steamship case with appro- 
bation, (lb. 59.) 

I take it, therefore, as too well settled for discussion that the mere 
fact that an act is done by many instead of by one can have no bear- 
ing upon the question whether it is a good act or a bad act. But an 
act which is innocent when done by one may become a vicious act when 
done by many, by reason of the purpose and intention with which the 
many were inspired. That great and luminous writer upon political 
economy, Prof. W. Stanley Jevons, has treated this subject with his 
customary clearness and ability in his work entitled ' ' The State in 
Kelation to Labor." He says at page 129: 

" What is conspiracy t That confident but often mistaken economist, MacCul- 
loch, has touched the point of the matter when he says, in his little treatise on 
Wages (2d ed., p. 90): 'A criminal act cannot be generated by the mere multi- 
plication of acts that are perfectly innocent.' 

" This statement may be true as it stands, but it has no reference to conspiracy. 
To ask for more wages is a perfectly legal act, and if a thousand men were to be 
struck independently with a wish for higher wages, and were to go and ask sep- 
arately, there would be no conspiracy in the matter ; but if a number of men meet 
together and agree jointly to ask for more, and then persuade others to do like- 
wise, it is not a mere multiplication of requests ; it is that plus an agreement and 
an organized arrangement. The difference is even greater than this. The act 
becomes different in nature by reason of the concert and the purpose implied in 
that concert. 

" It is, for example, a perfectly legal action to walk along a highway, and no 
multiplication of such acts in the ordinary course of life or business can render 
them illegal. 

" If so many men happened some day to walk through Throgmorton street that 
the street became entirely blocked up there would still be no legal offence. The 
concourse would be fortuitous, and each man would simply be exercising his legal 
right under difficulties. But if a number of men were to agree together that they 
would walk up and down Throgmorton street on a particular day, the complexion 
of the act would be entirely changed. The act is, no doubt, physically the same; 
but, being accompanied with the knowledge that other people would do the same 
and that a block would be occasioned, there would be reason to presume some 
special purpose as, for instance, the obstructing the business of the stock exchange 
or occasioning alarm, perhaps panic in the city. The act would be illegal in 
respect to the intention to block up the Queen's highway." 

That is entirely satisfactory as far as it goes, and yet it leaves an 
element in the case that is not provided for. 

An agreement between two or more with the intention and for the 
purpose of doing another or others an injury may not, by itself, be 
a vicious or unlawful agreement, even though that intention is present. 

A has a retail hat store on Broadway in which he does a very profita- 



1897.] THE "pool" and the "trust." 169 

ble business. The cupidity of B and C is tempted by A's profits, and 
they agree together that they will open a hat store by the side of A's 
and sell hats at one-half of what he sells them for to drive him out of 
the business and get it for themselves. Now, although it is their pur- 
pose and intention to ruin A, this agreement is a perfectly lawful one. 
It is lawful because, although they intend to break down A, that is 
only an incident of their main purpose, which is to benefit themselves. 
In the Mogul steamship case Lord Morris says (lb. 49) : 

"It is not illegal for a trader to aim at driving a competitor out of trade, 
provided the motive be his own gain by appropriation of the trade." 

And, on page 51, he adds : 

" I entertain no doubt that a body of traders, whose motive object is to pro- 
mote their own trade, can combine to acquire, and, thereby, in so far to injure the 
trade of competitors, provided they do no more than is incident to such motive 
object, and use no unlawful means." 

And in the same case Lord Chancellor Halsbury said (p. 37): 

" I should rather think as a fact, that it is very commonly within the ordinary 
course of trade so to compete for a time as to render trade unprofitable to your 
rival in order that, when you have got rid of him, you may appropriate the prolits 
of the entire trade to yourself. I entirely adopt and make my own what was said 
by Lord Justice Bowen in the court below : ' All commercial men with capital are 
acquainted with the ordinary expedient of sowing one year a crop of apparently 
unfruitful prices in order, by driving competition away, to reap a fuller harvest 
of profit in the future ; and until the present argument at the bar, it may be 
doubted whether ship-owners or merchants were ever deemed to be bound by law 
to conform to some imaginary 'normal' standard of freights or prices, or that 
law courts had a right to say to them, in respect to their competitive tariffs, ' thus 
far shalt thou go and no further.' " 

There can be no doubt, then, that the intention to injure, by itself, 
will not make an agreement between parties bad. There must be 
something more. What is that something ? 

Suppose, in the case mentioned, of the hat store, B and C had hated 
A, and they had agreed together to open the rival hat store — not to 
get a profitable business for themselves, but to gratify their malicious 
feelings towards A, by seeing him ruined and his family reduced to 
beggary. In that case, their agreement would have been a vicious 
and a bad one, condemned by the principles of our law. An agree- 
ment which contemplates injury to another, then, but only as necessarily 
incident to the purpose of the contractors to benefit themselves, will be 
good, notwithstanding the intention to injure. But an agreement in 
which the parties do not aim at improving their own conditions, but aim 
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at simply doing another a malicious injury, will be a vieimis and a bad 
agreement. 

There is the touchstone, then, of every agreement, whether to ' ' boy- 
cott, ' ' to create a ' ' monopoly, ' ' to create a ' ' trust, " or to " restrain 
trade." If the parties to it have in mind to benefit their own condi- 
tion, the agreement will be a good one ; but if the parties have it in 
mind to do another or others a purely willful and malicious injury, the 
agreement will be a bad one. 

This subject has been thoroughly investigated by the best minds of 
England, and this was the conclusion reached, after the investigation, 
by the House of Lords in 1891, in the great case of Mogul Steamship 
Go. v. McGregor, App. Cas. , 1891, p. 25. The case involved all the 
elements of what we call "trusts" and "pools" and "boycotts" 
and "monopolies" and "contracts in restraint of trade." It was 
begun in the courts in 1885, and was pending in them until 1891. 
Involving these social questions, it was discussed and debated as a case 
depending upon considerations of political economy by the first minds 
of England, whether lawyers or laymen, with a view to determining 
just what are the rights and duties of citizens towards each other in 
society in matters of this sort. It is, perhaps, the greatest and most 
important case ever decided by a court of justice. 

The test mentioned was what was determined in this case to be the 
true test of all combinations, as a statement of the case and a few 
extracts from the opinions of the judges will show. The case was this: 

Several lines of steamship traded to China all the year. The trade 
was unprofitable except in what is called ' ' tea season, ' ' when it was 
very profitable. The losses of the year were made up and a profit 
gained by the freights on tea in ' ' tea season. ' ' Another line of 
steamers traded to Australia all the year until ' ' tea season ' ' came on, 
when its steamers were diverted to Hankow to get a part of the profit- 
able tea trade. The lines which traded to China all the year entered, 
thereupon, into an agreement, called there a conference, which was in 
all essentials one of our "trusts" or "pools" or " monopolies " or 
' ' boycotts " or " contracts in restraint or trade, ' ' or whatever else of 
the same sort can be suggested. They agreed together to divide out 
freights amongst themselves, and they published a notice to all mer- 
chants in China that if they would ship everything all the year by 
one of the conference lines, they would be allowed a rebate upon all 
freights at the end of the year of five per cent. , and whenever one of 
the steamers of the Australian line came to Hankow the conference 
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had a steamer there to underbid it on freights ; so that whatever the 
Australian got caused it a loss. Thereupon the Australian line applied 
to the English courts for protection, upon the ground that this combi- 
nation of many against one was contrary to the principles of our laws. 
It is plain that the case brought up for discussion all the questions 
relating to pools and trusts now agitating the American mind, and 
these questions received a treatment in England worthy of their mag- 
nitude and scope. 

The case was tried first by Lord Chief Justice Coleridge and Lord 
Justice Fry. It was then tried by Lord Coleridge alone, and, upon 
appeal from his decision, by Lords Justices Bowen and Fry, and Esher, 
Master of the Rolls, and upon appeal from them to the House of Lords, 
it was heard before the Lord Chancellor, Halsbury, Lord Watson, Lord 
Macnaghten, Lord Bramwell, Lord Morris, Lord Field, and Lord 
Hannen. Each decision was in favor of the conference, and every 
one of these twelve eminent judges, except Esher, M. R., held that 
the agreement was a perfectly good and valid one according to the 
principles of our common law. 

The guiding principle in the case was held to be the one stated. If 
the parties contemplated their own improvement only it was imma- 
terial that they contemplated injury to the Australian, or that injury 
to him would be the result of their acts ; but if they were actuated by 
malice towards the Australian, then the agreement would have been a 
vicious one, condemned by the principles of our law. This was held 
to be the test in all such cases. 

The idea is very admirably brought out in the opinion that was 
delivered in the House of Lords by Lord Field. (lb. 51). He said: 

"My Lords, I think that this appeal may be decided upon the principles laid 
down by Holt, C. J., as far back as the ease of ICeeble v. Hicktringill (11 Mod. 74, 
131, and note to Carringlon v. Taylor, 11 East. 514). In that case the plaintiff 
complained of the destruction of his ' decoy ' by the defendant having discharged 
guns near to it, and so driven away the wild fowl, with the intention and effect 
of the consequent injury to his trade. Upon the trial a verdict passed for the 
plaintiff, but in arrest of judgment it was alleged that the declaration did not dis- 
close any cause of action. Holt, C. J., however, held that the action, although 
new in instance, was not new in reason or principle, and well lay, for he said that 
the use of a ' decoy ' was a lawful trade and that he who hinders another in his 
trade or livelihood is liable to an action if the injury is caused by 'a violent or 
malicious act.' 'Suppose, for instance,' he said, 'the defendant had shot in his 
own ground, if he had occasion to shoot it would have been one thing, but to shoot 
on purpose to damage the plaintiff is another thing, and a wrong.' But, he added, 
if the defendant, ' using the same employment as the plaintiff;' had setup another 



172 VIRGINIA LAW BEGISTEB. [July, 

decoy so near as to spoil the plaintiff's custom, no action would lie, because the 
defendant had ' as much liberty to make use of a decoy ' as the plaintiff. In sup- 
port of this view he referred to earlier authorities. In one of them it had been 
held that by the setting up of a new school to the damage of an ancient one by 
alluring the scolars, no action would lie, although it would have been otherwise 
if the scholars had been driven away by violence or threats. 

" It follows, therefore, from this authority, and is undoubted law, not only that 
it is not every act causing damage to another in his trade, nor even every inten- 
tional act of such damage, which is actionable, but also that acts done by a trader 
in the lawful way of his business, although by the necessary results of effective 
competition interfering injuriously with the trade of another, are not the subject 
of any action. 

" Of course it is otherwise, as pointed out by Lord Holt, if the acts complained 
of, although done in the way and under the guise of competition or other lawful 
right, are in themselves violent or purely malicious, or have for their ultimate 
object injury to another from ill-will to him, and not the pursuit of lawful rights." 

Lord Haiinen said, in delivering his opinion in the same case (lb. 
59): 

" I arrive at the conclusion, therefore, that the objects sought and the means 
used by the defendants did not exceed the limits of allowable trade competition, 
and I know of no restrictions imposed by law on competition by one trader with 
another with the sole object of benefiting himself. 

" I consider that a different case would have arisen if the evidence had shown 
that the object of the defendants was a malicious one, namely, to injure the 
plaintiffs whether they, the defendants, should be benefited or not." 

Lord Watson said, in delivering his opinion in the case (lb. 42): 

"If the respondents* combination had been formed, not with a single view to 
the extension of their business and the increase of its profits, but with the main 
or ulterior design of effecting an unlawful object, a very different question would 
have arisen for the consideration of your Lordships." 

Lord Justice Fry said, in delivering his opinion in the same case: 

"These are, so far as I am aware, all the relevant authorities, and none of 
them appear to me to support the proposition that mere competition of one set of 
men against another man, carried on for the purpose of gain, and not of actual 
malice, is actionable, even though intended to drive the rival in trade away from 
his place of business and though that intention be carried into effect.' ' 

This is the idea that runs through the judgment of each one of the 
judges. In the newspaper reports at the time of the argument of the 
case by counsel, Lord Hannen was reported to have said to one of the 
lawyers : 

"This conference had no sort of ill-will towards the Australian. Nothing 
would have made it happier than to have heard that it had gone off to other 
waters and had become as rich as Rothschilds. All they wanted was that it would 
leave them alone in their waters." 
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This Mogul steamship case is authority, then, for the proposition 
that by the elementary principles of our laws any agreement between 
parties which aims bona fide at the bettering of the condition of the 
parties to the agreement is good and valid, even though it is intended 
to injure another in his business, but that those agreements which are 
founded in ill-will or malice are opposed to the principles of our laws. 
For an agreement to be bad, therefore, according to the elementary 
principles of our institutions, the parties to it must be actuated by ill- 
will or malice towards some one. 

This gives us a clear-cut, definite, and intelligible principle that is 
in conformity with the natural liberty and freedom of contract of every 
citizen, upon which we can judge of the validity or invalidity of every 
agreement, and that principle is that men may think as they please, 
may act as they please, and may do what they please with their own, 
so long as they are bona fide seeking to benefit themselves, and are not 
aiming 'at the malicious injury of their fellow-men. It is that absolute 
freedom which' it is the dream of republics to leave to the citizen. It 
gives the true interpretation to that foundation maxim of the law, sic 
utere tuo, ut alienum non laedas. You may do what you will with 
yourself and what is yours, so long as yqu leave others to do the same 
with theirs, and do not seek to inflict a willful or malicious injury 
upon another. 

It is well to quote in this connection some of the things said by the 
judges in the Mogul steamship case that bear upon this idea. The 
Lord Chancellor (Halsbury) said (lb. 36): 

" Now, it cannot be denied, and cannot be even argued, that prima facie a trader 
in a free country in all matters ' not contrary to law, may regulate his own mode 
of carrying on his trade according to his own discretion and choice.' This is the 
language of Baron Alderson in delivering the judgment of the Exchequer Cham- 
ber, and no authority, indeed, no argument, has been directed to qualify that lead- 
ing proposition." 

Lord Watson said in the same case (lb. 42) : 

" There is nothing in the evidence to suggest that the parties to the agreement 
had any other object in view than that of defending their carrying-trade during 
tea season against the encroachments of the appellants and other competitors, and 
of attracting to themselves custom which might otherwise have been carried off 
by these competitors. That is an object which is strenuously pursued by mer- 
chants, great and small, in every branch of commerce ; and it is, in the eye of the 
law, perfectly legitimate." 

I have already quoted what Lord Morris said in the same case, but 
it will bear quoting again in this connection. He said (p. 49) : 
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" The object was a lawful one. It is not illegal for a trader to aim at driving 
a competitor out of trade, provided the motive be his own gain by appropriation 
of the trade, and the means he uses be lawful weapons." 

Lord Chief Justice Coleridge said, in delivering his opinion in the 
same case: 

" It must be remembered that all trade is, and must be, in a sense, selfish ; trade 
not being infinite, nay, the trade of a particular place or district being possibly 
very limited, what one gains another loses. In the hand-to-hand war of com- 
merce, as in the conflicts of public life, whether at the bar, in Parliament, in 
medicine, in engineering (I give examples only), men fight on without much 
thought of others, except a desire to excel or defeat them. Very lofty minds like 
Sir Philip Sidney, with his cup of water, will not stoop to take an advantage if 
they think another wants it more. Our age, in spite of high authority to the con- 
trary, is not without its Sir Philip Sidneys; but these are standards of perfection 
which it would be silly indeed to make the measure of the rough business of the 
world as pursued by ordinary men of business." 

While we hold to the principle of the Mogul steamship case, we 
know where we are. We have a definite principle to go by. 

THE ALTERNATIVE IDEA. 

The alternative idea, which turns courts loose to judge of the validity 
or invalidity of each particular agreement accordingly as the judge 
may think it is in harmony or out of harmony with his ideas of public 
policy, leaves the question of the citizen's rights to the discretion, and 
the arbitrary discretion, of a judge. It is that sort of equity which is 
measured by the chancellor's foot. Lord Bramwell is a great judge. 
In the Mogul steamship case, already referred to several times, he said 
in delivering his opinion (lb. 45) : 

" The first position of the plaintiffs is that the agreement among the defendants 
is illegal as being in restraint of trade, and therefore against public policy, and so 
illegal. 'Public policy,' said Burroughs, judge (I believe, quoting Hobart, chief 
justice), 'is an unruly horse and dangerous to ride.' I quote also another dis- 
tinguished judge, more modern, Cave : 'Certain kinds of contracts have been held 
void at common law on the ground of public policy ; a branch of the law, how- 
ever, which certainly should not be extended, as judges are more to be trusted as 
interpreters of the law than as expounders of what is called public policy.' 

" I think the present case is an illustration of the wisdom of these remarks. I 
venture to make another. No evidence is given in these public policy cases. The 
tribunal is to say, as matter of law, that the thing is against public policy and void. 
How can the judge do that without any evidence as to its effect and consequences ? 

" If the shipping in this case was sufficient for the trade, a further supply 
would have been a waste. There are some people who think that the public is 
not concerned with this— people who would like a second railway by the side of 
one existing, saying ' only the two companies will suffer,' as though the wealth of 
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the community was not made up of the wealth of the individuals who compose it. 
1 am by no means sure that the conference did not prevent a waste and was not 
good for the public. Lord Coleridge thought it was — see his judgment." 

These are very profound remarks that are entitled to the greatest 
consideration. 

Now, the decision in this case of the Mogul Steamship Company is 
to be considered as relating backwards, and determining that from the 
beginning the true principles of our laws permitted any agreements 
whatever between men so long as the parties to them were seeking to 
improve their own condition and had no evil or malicious motive 
towards any of their fellow-men. It is an enunciation of a principle 
of natural law, which the common law is when not controlled by 
conditions. 

OLD DOCTRINES TO BE REVISED. 

It is undoubtedly true that there is a great deal in the decisions of 
the courts and in the utterances of text-writers in England prior to 
the Mogul steamship case, and in America both before and since that 
decision, that must be accounted for and disposed of before this view 
can be unconditionally accepted. There are cases in both countries 
that have held contracts void where no element of malice was present. 
But I submit that all of them can be satisfactorily disposed of, and 
they must be now abandoned when the reasons upon which they are 
based are critically considered and compared with the reasons for 
ceasing to regard them as any longer guides. All of them are based 
upon reasons growing out of feudalism and Middle- Age notions of 
political economy. 

But the reasons that led to those decisions are utterly out of harmony 
with the conditions now existing in the world, and they have to be 
abandoned if we wish to continue our career of improvement and ad- 
vance. The world has gone so far ahead of what it was when those 
reasons were put out as considerations that should control men that 
we are now justified in casting them aside and following such paths as 
are marked out to us by right reason and sound principle. 

In the Nordenfeld case in the House of Lords (App. Case, 1894, p. 
547), to be more fully commented upon hereafter, the Lord Chancellor 
of England said in 1894: 

"In considering the application of the rule and the limitations, if any, to be 
placed on it, I think that regard must be had to the changed conditions of com- 
merce and of the means of communication which have been developed in recent 
years. To disregard these would be to miss the substance of the rule in a blind 
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adherence to its letter. Newcastle-upon-Tyne is, for all practical purposes, as 
near to London to-day as towns which are now regarded as suburbs of the metropo- 
lis were a century ago. An order can be sent to Newcastle more quickly than it 
could then have been transferred from one end of London to the other, and goods 
can be conveyed between the two cities in a few hours and at a comparatively small 
cost. Competition has assumed altogether different proportions in these altered 
circumstances, and that which would have been once merely a burden on the cov- 
enantor may now be essential if there is to be reasonable protection to the cov- 
enantee. ' ' 

In the same case Lord Ashbourne said: 

" The cases that have been referred to are interesting and important as show- 
ing the history, growth, and development of nn important branch of our law. 
In considering them it is necessary to bear in mind the vast advances that have, 
since the reign of Queen Elizabeth, taken place in science, inventions, political 
institutions, commerce, and the intercourse of nations. Telegraph, postal systems, 
railways, steam, have brought all parts of the world into touch. Communication 
has become easy, rapid, and cheap. Commerce has grown witli our growth, and 
trade is ever finding new outlets and methods that cannot be circumscribed by 
areas or narrowed by the municipal laws of any country. It is not surprising to 
note that our laws have been also expanded, and that legal principles have been 
applied and developed so as to suit the exigencies of the age in which we live." 

And in the same case, in dealing with the argument that contracts 
deliberately made between men are to be set aside as opposed to a 
judge's crude notions of public policy, Lord Watson said: 

'■ But it must not be forgotten that the community has a material interest in 
maintaining the rules of fair dealing between man and man. It suffers far greater 
injury from the infraction of these rules than from contracts in restraint of trade." 

The lawyer requires no suggestion upon the point, but the layman 
needs to be told that a decision by the English House of Lords is not 
one in which the lay peers have any voice. A certain number of the 
peers are the most eminent judges in England, who have been elevated 
to the peerage because of their distinguished services in the law. The 
decisions are really the decisions of these judges only. They are 
looked up to in America as correct expositions of the principles of 
American law with the same respect and regard as they are looked up 
to in England. They are regarded as the most authoritative of all 
expositions of the true principles of our common law. 

MONOPOLIES. 

Now, in old times it was said that the common law was opposed to 
monopoly, and especially monopoly in articles of prime necessity, to 
many other similar things, and to contracts that restrained trade. I 
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will deal with monopoly and contracts in restraint of trade, and the 
others separately. 

Notwithstanding all that has been said in respect to the common law 
being opposed to monopoly, pretty much all that we are to hold or 
regard as binding authority upon the subject is the case of the monopo- 
lies reported in Lord Coke' s Reports and decided in the reign of Queen 
Elizabeth. But all that the case decided was that the Crown could 
not grant to a citizen an exclusive right to sell an article in common 
use amongst the people. That was the enunciation of a most whole- 
some principle, which satisfied every one then and which satisfies every 
one now. But there is nothing in that principle which even tends to 
prove that the foundation principles of our laws are opposed to one or 
more persons acquiring by their own efforts or with their own resources 
as much of any commodity as they might be able to secure, and I insist 
that there is absolutely nothing in the elementary principles of our 
laws which is opposed to any citizen or any combination of citizens 
securing fdr themselves by fair means any quantity of any given article 
that they may desire to possess. 

It is true that in the distant past the authorities of the law in 
England interfered with the strong hand of power, and prohibited any 
one citizen or any combination of citizens securing control of the whole 
or a greater part of any commodity thought necessary to the well-being 
of the people, and when this arbitrary exercise of power was made the 
courts of England justified it, and, to that extent, it became a part of 
the common law that no man or set of men should acquire a monopoly. 
But this was done because, in those times, the people had no means 
except water for transporting bulks from one locality to another. Tr 3 
people of a locality were forced to subsist upon what that locality pro- 
duced or starve. Therefore the authorities of the law interfered and 
said that one or two should not monopolize or engross what was ab- 
solutely necessary for all. It was action based' upon the principle of 
our laws embodied in the maxim, solus populi mprema lex, and it was 
upon that principle that the old-time courts sustained the actions of 
the executive authorities. The remarks just quoted of the Lord Chan- 
cellor and Lord Ashbourne in the Nordenfeld case are directly in point 
here. 

When this idea was put out as part and parcel of our laws the in- 
habitants of one side of Kent county were about as far from those of 
the other side, so far as getting supplies was concerned, as those that 
live in the centre of Kent county now are from the wheatgrowers of 
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the Dakotas. There was every reason, therefore, at that time why 
one man or a few men should not be permitted to take possession of a 
greater part of anything produced in Kent county that the population 
needed. There is no reason now why one or more should not be per- 
mitted to buy everything raised in Kent connty, because the people 
of Kent county now buy, with the money they sell their products for, 
whatever they need, and if they find it more to their advantage to sell 
all that they raise than to consume it, why should they be denied the 
opportunity to do it ? 

RESTRAINT ON TRADE BY SEVERAL. 

Contracts by several in restraint of trade were condemned by the 
authorities of the law in old times upon the same principles. (I am 
speaking now of contracts in restraint to trade to which several were 
parties. I shall deal with the case of a contract by one man only that 
was condemned as in restraint of trade as a separate heading and to 
itself). 

But these contracts have had some special reasons assigned in respect 
to them that it will be well to give "a little special attention to. 

The case of Hilton v. Eckersley, reported in 6 E. & B. 47, is the 
leading case in condemnation of contracts by several alleged to be in 
restraint of trade. Let us look into that and see just what its lesson is. 

Eighteen cotton manufacturers in the town of Wigan, Lancaster 
county, England, had been very much embarrassed in their business 
by their operatives striking and intimidating other operatives from 
taking their places. They consequently entered into a bond whereby 
each bound himself to all the others in the penalty of £500 that each 
would run his establishment for twelve months in the matter of wages 
to be paid, the persons to be employed, the time each employee was to 
be engaged for, the hours of work and of suspending work, and the 
general discipline and management of their works, in conformity with 
what might be resolved upon by a majority of the eighteen. One of 
the contracting parties broke his contract, and he was sued for £500. 
He set up as a defence to the suit that the contract operated as a re- 
straint upon trade, and was therefore against public policy and void. 
The case was tried first before Crompton, J., Erie, J., and Lord Camp- 
bell, C. J., and the contract was held by them to be one in restraint 
of trade and void, Erie, J., dissenting. It was then appealed to the 
Exchequer Chamber, and heard there by seven other judges, all of whom 
concurred in holding it to be a contract in restraint of trade and void. 
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Now, let us see the reasons that were given for this conclusion. 
Crompton, J., said: 

"In the present case the agreement is that, in a certain event, all the parties 
contracting are to close their works, and the consideration of the promise of each 
is the promise of the others likewise to close their works. So that the public are 
not recompensed for the closing of one party by the other parties being able to 
carry on their trade with increased facilities." 

Now, the idea involved here is that when a man sets up a private 
business, with his own resources only, and with no aid or assistance of 
any sort whatever from the public, the public acquires some sort of 
right or interest in his business that entitles it to have that business 
kept going under any and all circumstances. The man who started 
the business may think his interests require him to close it, but the 
logic of this judge's remarks is that he must keep it going although it 
may destroy him to do so. 

The Supreme Court of the United States announced the doctrine in 
Munn v. Illinois, that where a business was of a public nature, the 
public had such an interest in it that it had a right to regulate its 
charges for services, but such a doctrine as Crompton' s, in respect to 
a private business, has never been announced in any court of justice 
in this country, so far as I know. Doubtless it is a part of Herr Most' s 
encyclopaedia of law, but he has never put it forward, so far as I know, 
in any court of justice. I submit that no argument is needed to an 
American public in contravention of this proposition. No one will 
ever be heard to say here that when a man starts a business he may 
not discontinue it when he pleases ; and, if he may discontinue it en- 
tirely, surely he may part with control of it for one year, or such other 
period that he may think will be for his benefit. If a man's business 
is his own, upon what principle is it to be said that he shall not cease 
to control it for a certain period if he is given in exchange for the con- 
trol what he thinks more valuable to him than the control ? Of course, 
Judge Crompton' s notion that the public has rights in his business would 
deny the privilege to him ; but must an argument in support of his 
right be adduced to those who think that a man's own business belongs 
to him, and may be controlled or disposed of by him as he pleases ? 
Judge Crompton' s idea is plainly a remnant of feudalism and of Mid- 
dle-Age notions of political economy that we have long turned our 
backs upon. 

That was Judge Crompton' s first reason for thinking this contract 
opposed to public policy. His second is thus stated by him: 
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" One of the most objectionable parts of this bond is that it takes away the 
freedom of action of the individual to carry on the trade and to open and close 
his works according as it may be for his interest or that of the public. It appears to 
me obviously mischievous that the parties shall give up the right of judging for 
themselves, and place themselves and their trades under the dictation of either a 
majority or of a committee of delegates." 

A man whose mind was imbued with the Middle- Age notions of 
political economy could, of course, think that the public had an in- 
terest in forcing this cotton manufacturer to go on with his business 
whether he wanted to or not. But it cannot be necessary to refute 
this idea at this day. So far as the rest of this reason is concerned, it 
is the same in substance as the preceding one, and the answer to that 
is an answer to it. Crompton assigned one other reason, which I will 
take up in connection with the same as assigned by Campbell, chief 
justice, when I have noticed the only others that were advanced. 

Campbell, chief justice, while agreeing with what Crompton had 
said, added: 

" If such an association is good for such a district, it would be equally good for 
the whole county of Lancaster or for the whole nation of England." 

And I reply, certainly. Whatever one man may lawfully do any 
number of men may do when acting together in concert. No such 
idea as that would have been tolerated in 1855 when this case was 
decided, but it is now accepted all over America and in England as a 
perfectly sound proposition. This disposes of all the arguments in 
the court of first instance except one advanced by both Campbell and 
Crompton, which will be noticed when the arguments advanced on the 
appeal have been dealt with. 

When the case came before the Exchequer Chamber the opinion of 
all seven judges there was read by Baron Alderson. The argument 
of that opinion was the san e in substance as the argument made by 
Campbell and Crompton in the court below: 

"All this," said Alderson, "for a fixed period of twelve months. All these 
are surely regulations restraining each man's power of carrying on his trade 
according to his discretion for his own best advantage, and, therefore, are restraints 
on trade not capable of being legally enforced." 

This is the same thing in another form. It is the assertion of the 
socialist's idea that a man is to carry on his business as the public 
thinks will be to his advantage, and not as he may think. It was 
good feudal doctrine, but it will not do in this day of enlightenment 
and freedom. All the reasons advanced by these judges are now dis- 
posed of except one, and that is a reason concurred in by all of them, 
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and it is really the "crux " of the case. It is thus stated by Lord 
Campbell. He said: 

" Again, there must be entire reciprocity between liberty to the masters and 
liberty to the men ; and it seems to me that a decision in favor of this bond would 
establish a principle upon which the fantastic and mischievous notions of a ' Labor 
Parliament ' might be realized for regulating the wages and the hours of work in 
every branch of trade all over the empire. The most disastrous consequences 
would follow to masters and to men, and to the community." 

Here we have it at last. Here is feudalism and the rule of the 
' ' best born. ' ' There is the foundation idea at the bottom of all of 
this business. But the " best born " are no longer the " best born " 
and the "natural rulers." In this country, and in England too, the 
humblest laborer has all the rights in the social establishment that the 
proudest nobleman, so-called, has. The "masters" have the right 
to make their concerted agreements between themselves so long as they 
aim at their own good only, and have no malice towards their fellow- 
men, and the laborers have the same right, and they have the right to 
carry it to the length of a "Labor Parliament," which may make 
rules for the government of all who choose to submit to their rules, so 
long as these laborers are seeking their own good only, have no malice 
towards any one, and leave all laborers free to live under the laws of 
their parliament or not, as they please. 

The spirit out of which all these ideas and notions grew is finely 
portrayed by old Chamberlayne in his "Present State of England," 
when describing the England of 1682, just prior to the Revolution. 

Descanting upon the theme that whatever prosperity England had 
arose from the profuseness of those who were "nobly born," he says: 

" Whereby it comes to pass that cooks, vintners, inn-keepers, and such mean 
fellows enrich themselves and beggar and insult over the gentry. In a word, by 
their prodigality it comes to pass that, not only these, but tailors, dancing masters, 
and such trifling fellows arrive to that riches and pride as to ride in their coaches, 
keep summer houses, to be served on plate, &c, an insolence insupportable in other 
well-governed countries." (14th ed., vol. 1, p. 43). 

A few pages before this writer said the laws of England looked upon 
traders as a " meaner and baser sort of people. ' ' 

There is the genesis of the doctrine announced by these judges, who 
could not tolerate laborers having unions and combinations to advance 
their own interests. It would result in tailors, inn-keepers, and other 
such " mean and trifling fellows," " arriving to that riches and pride 
as to ride in their coaches, keep summer houses, to be served on plate, 
&c, an insolence insupportable in other well-governed countries." 
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Of course it would be straining a point to say that their interference 
with the right of a man to do what he pleased with his own establish- 
ment was the natural outcome of these aristocratic social ideas. Yet 
it is the child of the same parent stock. A political economy which 
considers some citizens better than others naturally shades off into a 
theory that government controlled by the "best born" should watch 
over its citizens as a parent watches over his child and see that they 
make no improvident bargains that may work to their injury. 

This prejudice of caste colored all public actions in England until a 
very recent period. A great novelist writing of the period soon after 
1870 makes a haughty old English family turn the portrait of one of 
its members to the wall, with an inscription on it, " Gone into trade." 

The case of Hilton v. Eekersley was decided in 1855. But the 
judges who sat in it had been reared under the ancien regime, and 
their minds and feelings were colored by its inspirations and ideas. 
Hence the reasons given by them for the decisions they made. But 
such reasons as these, in this day and generation and amongst a free 
people like ours, are regarded as simply childish and not entitled to 
a moment's consideration. They are distinctly repudiated by the 
Supreme Court of the United States in the Trans-Missouri traffic case. 
In delivering the opinion of the court in that case, Mr. Justice Peck- 
ham says: 

"The trader or manufacturer carries on an entirely different business, and can 
sell to whom he pleases ; he may charge different prices for the same article to 
different individuals ; he may charge as much as he can get for the article in which 
he deals, whether the price be reasonable or unreasonable ; he may make such 
discrimination in his business as he chooses, and he may cease to do any business 
whenever his choice lies in that direction." 

The judges who sat in Hilton v. Eekersley, then, had received their 
bent from the old order of things. But the new order of ideas was 
abroad in the land. The French Bevolution, with all its blood and 
butchery, had pulled down the fortress of feudalism and had released 
the minds of men from the shackles and bonds in which they had been 
so long bound. The old ideas that dominated those judges had made 
England a land of titled gentry that revelled in every luxury known 
to the age and a commonalty starving for want of bread. 

In a speech made by Richard Cobden in the House of Commons in 
1845, when he was attacking the remnants of feudalism that still bound 
the poor people of England down, he said: 

" He knew of a place where a hundred wedding rings had heen pawned in a 
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single week to provide bread ; and of another place where men and women had 
subsisted on boiled nettles, and dug up the decayed carcass of a cow rather than 
perish." 

This was no exceptional case. The evidence is abundant that it 
fairly represented the condition of hundreds of thousands, aye millions. 
The work of Richard Cobden and John Bright resulted in the repeal 
of the restrictive laws that had bound English thought and action 
down for so many centuries, and from 1846, England has been the 
home of free thought and free action. This glorious result was the 
direct consequence of the great work of Richard Cobden and John 
Bright in applying the principles that the French Revolution had sent 
out into the world to the institutions of England. Consequently, when 
the judges who sat in 1891 in the case of the Mogul Steamship Com- 
pany and who had been reared under the new order that the work of 
Cobden and Bright made for England came to look into the questions 
that the old judges had taken such a hide-bound view of in Hilton v. 
Eckersley, they repudiated the old feudal ideas that had controlled 
those judges, and they declared that from that time forward thought 
and action in England should be free, and that all men should be free 
to work together as they pleased, so long as they were simply aiming 
to improve their own conditions and had no ill-will or malice towards 
their fellow-men. That great decision marks the boundary line be- 
tween feudalism and the free thought and free action which Republics 
are instituted to secure. It is the great fortress that will forever stand 
guard over the liberty of the citizen. 

THE KEKNEL TAKEN OUT OF THE HILTON CASE. 

The case of Hilton v. Eckersley is not to be left without one word 
further. 

Lord Hannen and several others of the judges who sat in the Mogul 
Steamship case and agreed to the decision, said that Hilton v. Eckersley 
still remains law, so far as the parties to an agreement are concerned. 
In other words, an agreement of that sort will be good when the parties 
to it assert any claim or demand against a third party, but is void if 
one of the parties to the agreement seeks to hold another party to it 
bound by it. 

This must be set down as a testimonial to English conservatism. It 
is a monstrous proposition in England to say in a court of justice there 
that a solemn decision of the Court of Exchequer Chamber is not law. 
That is a heresy that is not to be tolerated. The judges in the Mogul 
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Steamship case consequently cut all the kernel out of Hilton v. Eckers- 
ley, but said that as a shell, it still remained a good nut. We are 
compelled to attribute the remarks of Hannen and the others to this 
idea, because the Mogul case has certainly overthrown the Hilton case 
in its essential matters, and it is simply preposterous to attempt to bolster 
Up the Hilton case upon any such theory as that advanced with the 
Mogul case conceded to be law. 

Tt is absurd to say that when half a dozen parties to an agreement 
come into a court of justice demanding that some one shall perform a 
contract he has made with the partnership, the law will look upon the 
partnership as a good one to which the defendant must perform his 
contract obligations, but that when five of the parties to the contract 
sue the sixth to compel him to perform his obligations to it, the law is 
to say that the agreement between the parties is void as being against 
public policy. This would be a case of felo de se. It is simply pre- 
posterous. However, though Hannen's remark was a sound one, it 
would not affect the general argument now being submitted. He ex- 
pressly claimed that the agreement, though void between the parties 
to it, was valid as to the rest of the world. But his proposition is a 
preposterous one that cannot be maintained for a moment. 

Hilton v. Eckersley was pressed upon the judges in the Mogul Steam- 
ship case as authority for the proposition that the agreement in the 
Mogul case was one in restraint of trade, and it was expressly repu- 
diated by them. The Mogul case has, therefore, overruled and over- 
thrown the Hilton case, and it is an express announcement that 
agreements of that sort are not agreements in restraint of trade accord- 
ing to the legal idea of restraints of trade. 

AMERICAN DOCTRINE. 

I have now shown how these false ideas of political economy got a 
place in English law and how they were rooted out of it. It remains 
to be shown how they received a place in American law, and how they 
should be discarded from it. 

"We followed English decisions in this country in this as we followed 
them in all other matters. We did so without question because no 
great interests were affected by them, and the minds of the people were 
never aroused to the necessity of examining into the foundations upon 
which they rested. But conditions have so changed now that we are 
confronted with the necessity of treating the matter as one of principle 
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and of determining what the essential principles of our institutions 
require of us in the case. 

All that has ever been said here respecting "monopolies," "con- 
tracts in restraint of trade," and other such matters has been nothing 
but declarations of a principle of public policy. But the public policy 
of a country is what the circumstances and conditions of that country 
require it to be. Its public policy may be one thing in one century 
and exactly the reverse in the next. 

May the courts of a country change the rule which its public policy 
has been declared by previous courts to require ? I say unhesitatingly 
that they may. 

Lord Mansfield — clarum et venerabile nomen — was the leader in the 
line of thought and decision that I am about to discuss. Starting in 
the case of Rex v. Mayor (1 Burr 292) with the proposition, "Gen- 
eral rules are wisely established for attaining justice with ease, cer- 
tainty, and dispatch. But the great end of them being to do justice, 
the courts are to see that it be really attained. What I have suggested 
seems to be the true way to come at justice and what we ought there- 
fore to do, for the genuine test is ' boni judicis ampliari justitiam ' (not 
' jurisdictionem,' as it has been often cited) " he advanced in Burgess 
v. Wheat (W. Black, 123) to this proposition: 

"Arguments of convenience and inconvenience are always to be taken into 
consideration where we are not tied down by erroneous opinions which have 
prevailed so far in practice that property would be shaken by any alteration of 
them." 

He laid down there the principle which guided him in his great 
career of law reform, and the true principle which should guide all 
courts in determining how far they are to be bound by old declarations 
of what is the policy of the people. Wherever those declarations have 
been acted upon until they have become a canon of property rights they 
must be accepted and adhered to until the legislature changes them. 
But wherever those declarations of principle relate only to the policy 
of the people as a nation we are to look into the actual conditions that 
existed when those declarations were made, and if those conditions have 
changed, we are then to see if those declarations cannot be changed or 
modified so as to bring the actual law into greater harmony with the 
new conditions, and, therefore, into greater harmony with justice. 

But a word further is to be said upon this subject. There are some 
acts and contracts condemned by the principles of our laws as being 
opposed to public policy that are vicious in their nature, and the law 
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can never be changed in respect to these acts and contracts except by 
act of the legislature. Illustrations of these will readily occur to any 
one at all versed in the principles of our law. For instance, a contract 
is void and against public policy, and can have no standing in court, 
by which one party stipulates to employ a number of secret agents in 
order to obtain the passage of a particular law by the legislature of a 
State, and the other party promises to pay a large sum of money in the 
case that law should pass. Marshall v. B. B. Co., 16 How. 314. 

This contract is made void by the law as being against public policy, 
and conditions can never so change as that courts would be justified in 
changing the rule. These are cases when the vice in the contract 
grows out of the nature of the subject. 

But there are other cases where the opposition of the law grows out 
of conditions, and as these conditions change, the rule may also change. 

A leading instance of this is furnished by the celebrated case of 
Omichund v. Barker, which Mr. Smith has made one of his ' ' leading 
cases. ' ' 

Seven or eight hundred years ago the religious bigotry then ruling 
England would not permit a heathen or an infidel to testify as a wit- 
ness. This was then the public policy. But in the last century liber- 
ality and enlightenment had advanced and conditions had so changed 
that the necessities of the English people required that infidels and 
heathens should be accepted as witnesses, and in this great case the 
English court overthrew the old rule and accepted them. 

Lord Chief Justice Willes, in delivering the opinion of the court 
when the old rule was repudiated, said in speaking of Lord Coke's 
views: 

"And I think that even the devils themselves, whose subjects he says the 
heathen are, cannot have worse principles ; and besides the irreligion of it, it is a 
most impolitic notion, and would at once destroy all that trade and commerce from 
which this nation reaps such great benefits. . . . For though it may be founded 
upon some general sayings in Bracton, Fleta, and Briton, and other old books, 
those I think of very little weight, and, therefore, shall not repeat them ; first, 
because they are only general dicta ; and, in the next place, because these great 
authors lived in very bigoted, popish times, when we carried on very little trade, 
except the trade of religion, and consequently our notions were very narrow, and 
such as I hope will never prevail again in this country." 

This great judge then referred to the old common law rule that an 
alien heathen could not even- bring a suit in an English court, and he 
continues: 

" No one will, I believe, now say that he has not a right to bring such a suit, 
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or that he is not entitled to justice. For though there was such an old notion in 
popish times, and for some little time afterwards, till the Reformation was fully 
established, that even an alien friend, especially if he were an infidel, could not 
sue in a court of justice here, this most absurd, wicked, and unchristian notion 
has, God be thanked, been long since exploded, and will, I hope, never be revived 
again." 

Now when it was declared as a rule of the common law, based upon 
' ' public policy, ' ' that a heathen' s testimony could not be heard in an 
English court, and that a heathen could not sue in an English court, 
England was no more than a principality of the Pope of Koine. Popery 
and England's public policy were one and the same. 

Here, then, is a case where the old rule of the law was declaratory 
of a public policy that depended upon the conditions existing when it 
was declared. But when the conditions changed, then the courts held 
that no obligation rested upon them to respect further the old rule. 
Cessante ratione legis eessat lex ipsa, is the maxim of the law. 

Every reason that justified the courts in that case in refusing to be 
longer bound by a rule that depended upon conditions long passed 
away justifies them in saying now that it is no longer public policy to 
forbid monopolies or contracts that restrain trade, if the parties are 
only seeking their own advancement. Properly regulated (not un- 
bridled), competition, aided by steam and electricity, is the antidote 
to any poison growing out of such contracts. 

In the case of Nordenfeld (App. Cas. 1894, p. 45), Lord Watson 
said: 

" A series of decisions based upon grounds of public policy, however eminent 
the judges by whom they were delivered, cannot possess the same binding authority 
as decisions which deal with and formulate principles which are purely legal. 
The course of policy pursued by any country in relation to, and for promoting the 
interests of, its commerce must, as time advances and as its commerce thrives, 
undergo change and development from various causes which are altogether inde- 
pendent of the action of its courts. In England, at least, it is beyond the juris- 
diction of her tribunals to mould and stereotype national policy. Their function, 
when a case like the present is brought before them, is, in my opinion, not neces- 
sarily to accept what was held to have been the rule of policy a hundred or a 
hundred and fifty years ago, but to ascertain with as near an approach to accuracy 
as circumstances permit what is the rule of policy for the then present time." 

American courts then will change American public policy to suit 
American conditions. 

The case comes down then to this: An agreement between parties 

founded in malice or ill will towards others, to create a " monopoly," to 

"pool," to create a "trust," to "boycott," or that operates in "re- 
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straint of trade," will be held to be illegal and void. But all agree- 
ments that aim, in good faith, to advance the interests of the parties to the 
agreement only, will be held to be valid. 

If a party of men should enter into an agreement to create a mo- 
nopoly or to restrain the trade of a place for the purpose of ruining 
that place, this agreement would be unlawful. But if their agreement 
looked only to their own good, the fact that it might grow into a mo- 
nopoly or injure some of he trade of the place would not make it 
unlawful. 

William L. Eoyall. 

Richmond, Va. 

[The remainder of this essay will be published in the August num- 
ber of the Law Register. — Editor.] 



